LOGAL PROCEDURES ON THE FUNCTIONS Of THE MITIGATION REVIEW TEAM AND
USE OF IN LIEU FEE MITIGATION IN KENTUCKY

I, INTRODUCTION

A, Permivs are requirved through the Rivers and Harbory Act f@r'
work An o @ffociaug navigable “waters of the Unilted Statss (U.8.)
and ihroug the Clean Water Act (CWA} for the discharge of dredged
and/or [ill meterials within “waters of the U.$.7 The U.8. Army f{:p
of Bngineers {(COE) and the Kentucky. Natural Resources and
Environmental Protection Cabinst’s Division of Water (KDWY administer
the above permitting precess., These regulatory agencies, id
soordination with the Federal and State resource agencies, require
that impacts to streams and wetlands be first aveided, and then
minimized., If avoidance and minimization cannot be acconplished, then
compensatory mitigation will be regquired when unavoidable impacts will
result in the loss of agquatic resource functions and values.

. Compensatory mitigation prejects are designed to replace
i ource fuﬁmrimng and values that are adversely impacted by
ent, of the Army (DA) permits pursuant o Ses il
404 of the ,&m and Section 10 of thy Rlvers and Harbors Ach, These
mitigation abiectives ave in regulation; the 19%0 Memogandun. of
Agr a0d on mitigation botuwsen mﬁvir@ﬁméz,aﬁ Protection Agency (BPAR)
and the DA; the Nevember 28, 149%, redar: Guxdan~~ on this
shment, and Operati Mitigation Banks (“Banking
ey s the sidaer 7 dee*r*-ag Guidance on the Use of In-

: Axyanqwmﬁr:s for © wabery Mitigacion Under tion 404 of

Watmr A anﬂ Swetian 16 af Lhe Rivers and lia v At { I
and Lhe Decempor 24, 2008, Reguls wridanos

ensalory ion projscts.
Y mibigation generally requires the permittees
mitigats on-sige e lapalred ateean or wetland off :
than 1ﬂaﬁ&vﬂ ir # functional cenditicn. Logating q%ud
mitigation sires can Be problemavic for permittees in certain
gituationg, 5zmthe aption that can be considerved is the pavment of
ire- Liau- tooan enbity that will expend the monies ro implement
and related wetland e GOE mAay axecuts

1é
storation projecis.  The
an agreements wilh thess sntlties for the purposes of in lieu fee
gation., ‘The Tlowing dures have been developed in
deration of akbove “In-Lleu-Fee Guidance,
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will gstablish and chaiv a MRT, in cooperation with
Shabe rssouroe ggencies, that wu;i funetion o

. lomsg tm'lfﬁr which the i i may be used; to
YEOVE o) e ient an dasign and ¥ on with in-iileu-fee
wires: and perform a yeqliy vevisy of ongoing and completed projiss




The MRT will include a aingle representative from each COE district in
which a specific in~lieu-fee project is located, KDOW, U.%. Fish and
Wildlife Service (FPWS), EPA, and the Kentucky Department of Fish and
Wildlife Resources (KDFWR). The State of Kentucky includes more than
one COE District; cherefore, the district within which the project is
located will approve the restoration project. The in~lieu~fea Funding
reciplent {(recipient) will maintain a schedule of the in-lieu~fee
fundg that are recelved and expended within each COE district
gaographic boundary.

B, The MRT will approve potential enhancement/restoration
projects by a siuople majority vote. These votes will occcur at
scheduled guarterly mestings of the MRT., Additional meetings may be
held on an “as needed” basis and will be agreed upon by a majorlty of
the MRT. At these meetings, the reciplent will prasent the
praliminary plans/scopes of work for candidate projects for
preliminarvy approval by the MRT and/or finsl design plans for projects
that have received preliminary approval From the MRT. Ipon approval
by the MRT of the preliminary plan, the recipient is authorized Lo
complete the next stage of the project design. Upon approval by the
MRT of the final design, the recipient is anthorized to beglny
implementation of the in-lieu-fes project.  In order to be oconsideres
by the MRT, a preliminary plan must be submitted at least 60 days in
advance of each quarterly meeting. 1In eorder for the MRT to anprave
construction, design plans must be submitted 60 days in advance of the
scheduled quarterly meeting, IT the proposed in-lieu-fee restoration
P 26 o discharge of dredged and/or €111 material into ©
waters of UL8.,” then an application for a DA permit and State
Individus) Water Quality certificavion will aceonpany the final design
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plans,

¢
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T When a MET repressntative’s abitsr
18 problematic,
howsver, Lhe

dance at a gquarn
MET member may vote via E-mall, FAY, or
COL must receive the MRT representative’s vote within 3
days after meeting. The COE, RDOW, EDFWR (Environmwantal Ssotion),
s, GPA wach will appolnt an individual within theiy agency to
@ as vhe MAT repragentative, and pay any tra Labor, and
ralated expenses of thelr repressntative. No MRT rep : S#EN
chargs the in-lieu-fee fund For any expenses that are incurred with
tha represantative’s participation on the WRT.

srly mesting
lettar;:

ILE. PROJECT TYPE:

A Frnded cte will dirvectly compensate for impacts to the
aguatic envivommsent that are similar to impacts resulting from Lie
adminiatration of the COE Regulatory Program. When COB permits are
ued chat are conditionad Lo include the payment of money in 1i
sther mitigavion, that money must be umed to offset the loss Lo the
anment thalt the COE is responsible to provsct under

These lopacts typically result in the physical loss of
rabivat and related aquatic functions of streams, wetlands, or
al agquatic sites as defingd in 40 CFR 230(g-~1). In some

aguatic
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cases, there may not be a one-to-one relationship between impact sites
and mitigation projects; however, on an overall basis, the projechts
should balance the loss of aquatic functions to meet the Federal goal
of no net loss. For example, impacts resuiting from permittsd coal
mining activities in the Eastern Kentucky Coalfield Region will be
mitigated by in-kind restoration of Functions and values, flirst
considering opportunities im the sawme watershed, then within the river
Basin, and finally within the eco~region.

B. Types of projects generally accaptable for funding are as
follows:

Lo Pull-scale restoration of a stremam or stream reach Lo its
hatural pattern, profile and dimension along with ereating aguatic
habitat and establishing riparian vegetation and floodplain
function.

2. Removing culverts {day lighting) or concrets lining from
stream channels, then restoring the characteristic patbern,
srofile, dimension, and riparian zene to the affected stream
seyment .

3. Stream enhannemen:, which includes establishing piparian
vegetation, the gtabilization of erading stream banks through
blioenginesring techniquas or other habitat-friendly means and the
Greation of agquatic habitat in-stream. Bank stabllization
measures such ag gabiong, excessive riprap, retaining walls ov
grouting will not be considered suitable for in-lieu~fee funding

in most situations,

Irc wzesptional clvcumatances mitigation oredit say be given
tive presarvacion of aquatic resouvaesy in conitunetion with
storation projects.  This iy gensrally accomplished through
tion Easements, Deed Restrictions or acquisitbion of
sologically sengitive stream corridors.

. Types of projecty generally unsgceptable fox funding are as
folliows:

L. Projects or planning documants that have a primarvy parpoase of

; i < bing water supply, flood control, sewer
iaprovements, or othey waler-related improvewsents thal do aot
invelve aquatic habitat restoration work.

2o Any projsot Lhat sesks or vecelves matohing Federal funds oy
grants.  The purpose of in-lieu-fee is to provide COMPENSALOrY
nitigation of lwmpacts resulving from the COF Regulatory Program.
Tt is not appropriate to expend Federal funds or granty to

mitigate these impacts besause the Federal govermment would

essentially be funding mitigation prodects for irpacts resulting
from private actions,




3. Projects such as nature tralls, boat ramps, creabting fishing
access, and szmilaf access, humanitarvian or educational projscts
will not qualify.

IV,  CRITERIA FOR PROJECT SELECTION:

Al Reclplents will work with KDFWR Private and Public Lands
Bioloyists, Pederal, Stats, and local agencies,. Landowners, and other
entivies te locate potential sites for mitigation projects. Typically,
this would include sites containing degraded aquatic habitat,
slralghtened or charmelized streams, unstable stream channels, stream
segments lacking riparian vegatation and similar impairments,
However, not all degraded or impaired streams will qualify as
potential mitigation projects that can be funded with in-lieu-Tee
wondes. A vardety of factors will be evaluated by the MET to
determine if a site is a sultable candidate for an in“lLQU*fﬁe
mitigation prefeci. Thase factors include:

1. The degree of ilmpairment and functicnal replacement.,
Extramely degraded streams {void of aquatic life or neavly so}
that have beern stralghtened, chanpelized, lined with concrste or
culverted will usually wffer good opportunities for improvemsnts
to natural functions and values, and will generally be considere
a8 good candidates for in-lieu-fee mitigation projects,
Likewige, streams with severe bank arogion, stream ssguents

2

lacking riparian vegetation, and similar problems will be

cemslderad good candidates. Previcously impactad straam reaches
that have recovered, with respsct to hablrvat, water guality and
channsl stability, will generally not hs considersd suirtable

project sites,

2. Landownsgy Coopevation.  In orvder for a potential project site
Lo b “ﬂpk%biﬁ the perspective landowner must be reoephive to

having stream snhancement or restoration work performe:d on
hig/her land and must be willing to allow parmaxeni protection

{@.q,., thruugh a riction, Conservarion Bassment or
simllar written agreement) of the subject »it‘am corridor.

3.0 Technical Feasibility and Likellhood ol Success. The
in«ligu-fes mitigation proisct should focus on natural seo Logioal
provesses and should be planned and designed to be self-
sustalning over Lime Lo Lhe g¢xtent possible. The work must
irtogome hangible increase in sceological Function and

to the stream. Stream reaches where insurmountable

Lat, and wher ent/regstorvation would nob
itimate improvement, will not be viewsd as a

:u;irh}a sites for using in~llsu~fee funding. For example, if
waber gqualily wan 50 poor that the sbream is void of life, or
nearly s¢, planting trees or W’ﬂhi1~wlﬂﬁ ite bavks or adding
aqualtie habloat structures would do 1%1ﬁq to expedite recovery.
Proposed mitigation techniques need rc e well understopd and

reliable.  When uncertaintiss survounding the technical
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feasibility of a proposed mitigation technigue exist, the MRT may
impose special requirements on the recipient and ask for
approprilate reporting from the recipient. It way he possilile for
thess special reguirements to be phased-out or reduced once the
attalonment of prescribed performance standards is demonstrated,

Tt shall be che role of the recipient te submit a plan detailing
specific performance standards be the MBT te ensure that the
technical success of the project can be evaluated by the MRT,

4. Proximity. As a general rule, COB-permitted impacts and
proposed in-lleu-fee mitigation project sltes will be within the
sawme eco-reglon, river basin, and 8-digit Hydrologic Unit Code
(HUC) as the projects generating the in-lieu~fee monies. (The 08
Geologleal Survey established a naticnal framework for cataloging
watershaeds of differant geographical scales, Rach watershed
level in the hisrarchy is designated using the hydrologic unit
cataloging system. At the national level, this system involves
an %fﬂimi“ code that unicquely Ldentifies four levels of
lassification: region, sub~region, accounting code, and

xioglng unit.)  In order to ensure in-kind functional
replacement, the in-lieu~fee mitigation will genseally be
serformed on streams that are within the same watershed op
segraphlc area and within one stream order of the impacted
stream in which pemmiteed in~lisu~fes funding was generated,

5. Ipradred Streams. Streans ﬂCﬁufrinq on the BPA 303(d) list
and targeted watersheds as ldentified by Federal snd State
agencies will receilve a higher priority for use of in-lisu-faes
mondes 1§ the habitab restoration work would amsliorale bhe
impalrment and &t the same time adequately mitigate for the
functlions anat valves lost at impacted sites.

that mitigation opportunitics
money beoomes

. To the degres
vas and bhe amount of in-lieu-fee
©oabream restorationfenhancemant projects (1,000
Al veselve higher priority than smaller projects.

& “{(;3‘,:’ :

progent [ l*”ﬁ"‘
avasiqble,
ol or

7. Watershed Hanagement. The MRT and reciplents will atiempt
o select do-lisu~fes projects within watersheds where othexr
wal guality/stream restoration monies (e.g., 31% grants, NRCS
programsg) have been allocated, whan and where such opportunisiss

exist, Whenaver possible, in-lisu-fee wmonies will be

concenbrated within watersheds where a high degree of Inpaisment

exists amd landowner cooperation is widespread. In-lisu-fee

mitigation projects will he pl&ﬂ*ﬁ( iﬂi developed to address the s
~speci flo resource nesds of a particular watarshed,
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V. IN-LISU~FEE MITIGATION PROJECT PLAN REQUIREMENTS

A, The level of information and detall submitied fo the MRT *‘ll
vary depending upon the complexilty of the proposed mitigation proje
and the stage of review and/or approval. To determine whethsr a
proposed nitigation prOWﬁui is viable and worth pursuing, a
@zwlimanmry mitigation project plan {(preliminary plan) will be

submitted. Upon review and approval of a preliminary plan, a more
dvaa4ied final mitigation project plan (final plan) would subsequently
be submittad to the MRT for review and approval.

8. Preliminary In-Liesu~Pee Mitigation Project elan. A preliminary
plan should contain sufficient information and detail to allww the MRT
to make a decision as to whether or not the project seems viable and
appropriate while at the same time being fiscally conservative in
Lterms of resource sspenditures (i.e., time and money) . Preliminayy
plans should Include, at a winimue the following:

by Logation of the pxmbaﬁwd restoration site {(Narrative
description, maps, latitude/longitude {lat/long} or Universa
Transvarse Wercabtor (OTM) coordinates)

N

Bageline conditions and characterization of the site,
including a gengral assessment of stream type, stabllity
{i.e. pattern, profile, dimension, sediment/substrate, ete.),
stage of channel evolutlon, functional assessment (e.g., BPAY
Rapid Blo~assessment Protocel, Bastern Kentucky Stream
Asgesspent Protovol, etc.), and photoagraphs that are clear &
iwg$hiw: The level of detail for baseline conditions contained
in oa rm‘zmwnagv plan Is expectad to be less rigorous than

’ & Final plan: howevar, the same Funclamental items
ining to stresam condition must be addressed., Visual
sments and best professional Judgment may, with

orting written Justifications, provide sufficient

crmation for a general narrative of existing strean
conditions in a preliminary plan,

3. Conceptual )Ldf( outlining the Lype of lmprovements Lo
functions chemical, and blolagleal processss) and
valuss th?h '&pus@d and how they wiil e accomplished,

4, pf“ztmiﬂWXX

Wory

ﬁ@@ldcﬁﬂJEY

General oonditions and needa of the wa&s sshed and potential

opportunitisgs for addlflonal project




G, Design Plan. A design plan submittaed to the interagancy MRT
should inelude, at a minimum, the following:

Lo Logation of the proposed restoratlon site (Narrative
dascription, maps, lat/long or UTHM coordinates)

2. Baseline conditions and characterization of the site
including an assessment of stream type, stability {i.2.,
pattern, profile, dimension, sediment/substrate, eta.), stage
of chamnel evolution, functional assessunent (&.¢g.,, BPA's
Raplid Bio-assessment Protocol, Bastern Rantucky Stream
Asgessment Protocol, ete.), and photographs (clear &
legible) .

3. Plan outlining the type of improvements to functions
{physical, c¢hamical, and biological processes) and valuws
that are proposad and how they may bs acoompl lshed.

4. Beheduls for conducting the work,

5. Performance standards for determining acological success that
are measurable, meaningful, based on sound ecclogical
; principles and directly linked to the functional replacenent
' being proposed for the restoration projact .,

6. Reporting protocols and monitoring that are tailored to
the spreifics of the proposed restoration project and that
are paritinent to the chosen performance standdrds,

hindeal, and legal provisions for restoration
dial actions and responsibilities,

B.  Financial, teckhnical, and legal provisions for long-term
managemsnt and maintenance,

9. Provisions that clearly state that the legal responsibility
for ensuring successful restoration rests with the in-1ieu-fae
recinient, ‘

100 “Letter of Intent” signed by landowner needs to be
submittad prior to tha MRT approving wonies to bs spent on
project design,

ot

Conservarion sasenment or deed restriction must be #xeculed
prior to the MRT approving monias ta be spant on
constructlon.




VI, AGREEMENT MODIFICATION, TERMINATION, AND WITHDRAWAL:

A, Any signatory entlty may propose modifications to these local
procedures. The propoged modification shall be nade in writing and
submitted vo all MRT members, Modification shall require approval of
sach signatory agency within %0 days of the modification subnitted.
The chair of the MRT will have the respensibility For making the final
decision regarding the terms and conditions of these local procedures
vhare agresment cannet be reasched within these §0 days.

B, Any MRT member may withdraw from this agraement with 30 days
advance written notice te all slgnatory members. The Chair mf the MRY
will have the right Lo suspend the function of the MRT should it’s
actions become inconsistent with the mitigation policiss of the COE's
Regulatory Progranm,

U8, Army Corps of Engineers

Louisvifle District
Regulatory Branoh Chief

g Dpabloa > vore: 173703

M{imt riat
Regulatory Branch Chief

WDy e flgens . : /
By ;&mdﬁywmwﬁz?€%§ ) Rate: {2; /o a%:ﬁ?
Hashville District !
Regulatory Braneh Chief

7.8, Environmental Protection ﬁg@nay Ragion IV
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Thiaf, €eil aﬁ;} Seation

U 8. Mish and wWildlife Service:
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K&nﬁw&@a mept &f Fish and Wildlife Resources

By (3/{,? Date: 6/003

SIS -G SN
Commissioney

Kentucky Natural Resources & frnvirvonmental Protectien Cabinet,
Divislon of Water

! (‘w7 ],VM @%me é. /1’2“/&32

By: Nl
Diredtor
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